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Jackson v. Commonwealth.* 
Supreme Court of Appeak : At Wytheville. 

June 21, 1900. 
Absent, Riely, J. 

1. Appeal and Error — Exclusion or rejection of evidence — Bill of exception — Par- 

ticularity required. In order that this court may pass upon the action of the 
trial court in excluding or rejecting evidence its materiality must be shown. 
If the witness is permitted to answer and the answer is excluded, the bill of 
exception should give it; if not so permitted, the bill should show what it was 
expected or proposed to prove by the witness. Otherwise this court cannot 
say that any injury has been done to the party complaining. 

2. Homicide — Dangerous character of deceased. In the absence of evidence even 

tending to show a killing in self-defence, the accused cannot introduce evi- 
dence of the dangerous character of the deceased. 

3. Homicide — Self-defence — Necessity. A prisoner cannot justify a killing on the 

plea of necessity unless he were without fault in bringing that necessity upon 
himself. Hash's Case, 88 Va. 172, overruled. 

4. Instructions — Evidence to support — Intent — Presumption. In the case at bar 

there was evidence tending to support the instruction given, it correctly pro- 
pounded the law, and it was therefore properly given. In the absence of evi- 
dence to the contrary a man is presumed to have intended to do what he did. 

5. Homicide — Self-defence — Necessity — Retreating to the wall. Where death ensues 

on a sudden provocation or sudden quarrel, in order to reduce the offence to 
killing in self-defence the accused must prove that, before the mortal blow was 
given, he declined further combat and retreated as far as lie could with safety, 
and that he killed the deceased through the necessity of preserving his own 
life, or that there was reasonable ground to believe that the killing was neces- 
sary to preserve his own life or save himself from great bodily harm. 

Error to a judgment of the County Court of Pulaski county, ren- 
dered November 9, 1898, on a prosecution of the plaintiff in error for 
murder. Affirmed. 

The opinion states the case. 

J. C. Wysor and T. L. Massie, for the plaintiff in error. 

Attorney- General A. J. Montague, for the Commonwealth. 

Buchanan, J. , delivered the opinion of the court. 

The plaintiff in error was found guilty of murder in the second 
degree and sentenced to the penitentiary for a term of five years. 
The first error assigned to the rulings of the trial court was its re- 

" Reported by M. P. Burks, State Reporter. 
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fusal to allow the character of the deceased as a dangerous man to be 
shown. Two witnesses were asked if they knew the reputation of the 
deceased as a dangerous man; they stated that they did, but when 
asked what that reputation was, the court, upon the motion of the 
attorney for the Commonwealth, refused to allow the questions to be 
answered. What the witnesses were expected to testify as to the repu- 
tation of the deceased is not shown by the bills of exceptions. 

In order that this court can pass upon the action of the trial court 
rejecting or excluding evidence, its materiality must be shown. Where 
a question is asked and the witness is not permitted to answer it, the 
bill of exceptions should show what the party offering the witness 
expected to prove by him. If the witness is permitted to answer, and 
the answer is excluded, the bill of exceptions should show what the 
answer was; otherwise, this court cannot say that any injury resulted 
to the party complaining from the action of the trial court. Union 
Life Ins. Co. v. Pollard, 94 Va. 146, 157, and cases cited; Driver v. 
Hartman, 96 Va. 518. 

But if the bill of exceptions had shown that the defendant expected 
to prove that the deceased had the general reputation of being a 
quarrelsome, vindictive and brutal man, we do not think that such 
evidence was admissible. Placing the most favorable construction 
upon the evidence of the accused, he and the deceased were engaged 
in a mutual combat, commenced with their hands and afterwards con- 
tinued with rocks, both parties reaching for rocks at the same time. 
From this combat the accused made no effort to retire, but pursued 
the deceased and threw the rock which killed him whilst he was 
moving away from him. The accused had not only not made out a 
prima facie case of self-defence, as was thought necessary in Harri- 
son' s Case (79 Va. 374), as a condition precedent to the right to in- 
troduce evidence of the dangerous character of the deceased, but the 
evidence did not tend to show that the defendant did the killing in 
self-defense. This being so, under all the authorities the evidence 
was clearly inadmissible. Wharton's Cr. Ev., sec. 84; 2 Bishop's 
Cr. Procedure, sees. 625-6, 629. 

The next error assigned is the giving of Instruction No. 9, asked 
for by the Commonwealth. That instruction is as follows: 

"That on a trial for murder, the law of self-defence is the law of necessity, 
and the necessity relied on to justify the killing must not arise out of the prisoner's 
own misconduct; and if the jury shall believe from the evidence that the pris- 
oner, Charles Jackson, assaulted the deceased, and thereby brought about the 



174 6 VIRGINIA LAW REGISTER. [July, 

necessity of killing the deceased ; should they believe there was any such neces- 
sity, then the prisoner cannot justify the killing of the deceased by a plea of 
necessity, unless he was without fault in bringing that necessity upon himself." 

The objection urged to this instruction is, that it ' ' virtually told 
the jury they must find the accused guilty of murder if he began 
the affray merely to inflict a battery and without any felonious intent; 
and that he could not reduce his crime to any lower grade than mur- 
der by the plea of self-defence and by proof sustaining such a plea." 
We do not so understand the instruction. Its object was to tell the 
jury that the accused could not justify the killing of the deceased 
upon the ground of self-defence and therefore be acquitted if they be- 
lieved that he had assaulted the deceased and by such misconduct 
brought about the necessity for the killing, if there was such necessity, 
in order to save his own life. That instruction did not instruct the 
jury, nor was it intended to instruct them, upon the degree of the 
prisoner's guilt, whether it was murder or manslaughter, but it was 
merely intended to tell them that upon the facts hypothetically stated 
in the instruction the prisoner was not entitled to an acquittal. 

This is clearly the law. It was so held in Vaiden's Case, 12 Gratt. 
717, 729-30. Judge Lee, who delivered the opinion of the court in 
that case, said: "With regard to the necessity that will justify the 
slaying of another in self-defence, it should seem that the party should 
not have wrongfully occasioned the necessity; for, a man shall not in 
any case justify the killing of another by a pretence of necessity, 
unless he were without fault in bringing that necessity upon himself." 

This decision has been followed and the language of Judge Lee 
quoted approvingly by this court in subsequent cases {Lewis' Case, 78 
Va. 732; Honesty's Case, 81 Va. 298-9; Clark's Case, 90 Va. 369), 
and is fully sustained by the later as well as the older text-writers. 1 
Minor's Cr. Law, 43; 1 Bish. New Cr. Law, sec. 865; 1 Whar. Cr. 
Law, sec. 485 (9th ed. ); Kerr on Law of Homicide, sec. 179; 1 
Hales P. C. 482. 

In Hash's Case, 88 Va. 172, a somewhat different doctrine was laid 
down, but it has been much questioned by the profession, and not only 
not been followed since, but, in Clark's Case, 90 Va. 369, Judge 
Lewis, in delivering the unanimous opinion of the court, composed of 
the same judges who decided Hash's Case, quotes with approval the 
language of the court in Vaiden's Case, and refers to Lewis' Case and 
Honesty's Case, supra, in support of it without referring to Hash's Case. 
So far as Hash's Case is in conflict with the doctrine laid down in 
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Vaiden's Case and our decision in the case before us, we feel con- 
strained to overrule it. 

The giving of Instruction No. 8, asked for by the Commonwealth, 
is assigned as error. 

This assignment of error was practically abandoned in the oral 
argument of the case, and properly so, as the instruction complained 
of was a correct statement of law and applicable to the case. 1 Mi- 
nor's Cr. Law, 46, and cases cited; 2 Bishop's Cr. Law, sec. 697'. 

The giving of Instruction No. 10 for the Commonwealth is assigned 
as error. It is as follows: 

"The court instructs the jury that if they believe from the evidence that the 
prisoner, Charles Jackson, assailed the deceased and a combat ensued, and in such 
combat the prisoner killed the deceased, and if they shall further believe that the 
first assault was made by the prisoner upon the deceased with a preconceived de- 
sign to kill or to inflict great bodily harm, then the malice of the first assault, not- 
withstanding the violence with which it was returned, communicates itself to the 
last act of the prisoner, and the killing is murder." 

The objection urged to this instruction is that there was no evidence 
upon which to base it. In this view we cannot concur. There was 
evidence tending to show that the accused had grossly insulted the 
deceased and made an assault upon him; that during the affray the 
accused kicked the deceased in the stomach or privates and doubled 
him up, whereupon the deceased broke loose from the accused and ran ; 
that the defendant pursued him, although he was trying to escape; that 
whilst the deceased was running and the accused was following, the 
latter threw two rocks With all the power he could, one of which struck 
the deceased in the back and the other on the head, causing his death. 
From this and other evidence in the cause, the jury might have be- 
lieved that the accused insulted and assaulted the deceased for the 
purpose of doing what he did, for a man is presumed to have intended 
to do what he did, unless the contrary appears. 

The court refused to give instructions numbered 4, 5 and 6, offered 
by the accused, and this is assigned as error. 

These instructions are all based upon the theory that the accused 
when he killed the deceased was resisting an attack made upon him by 
the deceased, and killed him in self-defence. The most favorable con- 
struction that can be put upon the prisoner's own evidence, as before 
stated, does not show that the deceased made an attack upon him, but, 
at most, the affray commenced as a mere fight, or mutual combat, first 
with the hands and afterwards with rocks, and that at no time did the 
accused attempt to quit the combat. 
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In such cases, the right of either party to justify or excuse himself 
on the ground of self-defence, if he kill the other, is stated by Mr. 
Bishop, as follows: " If a mere fight or an assault, not murderously 
meant, is followed up till the conflict is for blood, neither party can 
avail himself of the perfect defence by killing the other until he has 
endeavored to extricate himself by ' retreating to the wall, ' as the old 
phrase is 

' ' Cases of mutual combat are those in which this duty of ' retreat- 
ing to the wall ' oftenest appears. Two men being in the wrong, 
neither can right himself except by ' retreating to the wall. ' So that, 
when one unexpectedly finds, himself so hotly pursued by the other 
that he can save himself only by taking the other's life, if he does it, 
he is guilty of felonious homicide unless he first withdraws from the 
place." 1 Bish. New Cr. Law, sees. 869, 870, 871; 1 Whar. Cr. 
Law, sec. 486a (9th ed.); Minor's Cr. Law, 42, 43. 

In Clark's Case, 90 Va. 360, 368, it was held that it was a princi- 
ple of the criminal law that, where death ensues on a sudden provo- 
cation or sudden quarrel, without malice prepense, the killing is man- 
slaughter, and in order to reduce the offence to killing in self-defence, 
the accused must prove two things, viz. : (1) That before the mortal 
blow was given he declined further combat and retreated as far as he 
could with safety; and (2), That he killed the deceased through the 
necessity of preserving his own life, or that there was reasonable 
ground to believe that the killing was necessary to preserve his own 
life or save himself from great bodily harm. Tested by these princi- 
ples, it is clear that the instructions refused ought not to have been 
given. The accused not only did not decline further combat and re- 
treat, but pursued and killed his adversary. 

The remaining assignment of error is to the action of the court in 
refusing to set aside the verdict of the jury because it was contrary to 
the law and the evidence. 

Sufficient reference has aleady been made to the evidence to show 
that the verdict of the jury was not contrary to the evidence, and, as 
we have seen, the court committed no error of law in the trial of the 
case. 

The judgment complained of must be affirmed. Affirmed. 

NOTE. —We do not understand the principal case to qualify to any extent 
what was said by the court in Jackson's Case, 96 Va. 107, where it was held that 
"a person assaulted while in discharge of a lawful act, and reasonably appre- 
hending that his assailant will do him bodily harm, has the right to repel the as- 
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sault by all the force he deems necessary, and is not compelled to retreat from his 
assailant, but may in turn become the assailant, inflicting bodily wounds until his 
person is out of danger.' - This is the law of justifiable homicide in self-defence, 
sometimes called the perfect defence. 

But the law of excusable homicide in self-defence is equally well settled in Vir- 
ginia. Here, although the accused were in some fault in the first instance, yet if 
he has abandoned the conflict in good faith and " retreated to the wall," he will 
be excused if he kill his adversary from a reasonably apparent necessity to preserve 
his own life or save himself from great bodily harm. The principal case concedes 
this. The rule may be briefly stated thus : If the accused is in no fault what- 
ever, but in the discharge of a lawful act, he need not retreat, but may repel force 
by force, if need be, to the extent of slaying his adversary. This is justifiable homi- 
cide in self-defence. But if a sudden fight is brought on, without malice or in- 
tention, the accused, if in fault, must retreat as far as he safely can, but having 
done so and in good faith abandoned the fight, may kill his assailant if he cannot 
in any other way preserve his life or save himself from great bodily harm. 
Vaiden's Case, 12 Gratt 717, 729. We do not understand that these propositions 
are controverted by the principal case or the authorities therein cited. The diffi- 
culty lies in the application of the principles to the evidence in particular cases. 
Instructions must be read in the light of the evidence of the particular case, else they 
will be sometimes misunderstood, and in some instances may lay down erroneous 
propositions of law. Undoubtedly some of the expressions used in Hash's Case, 
88 Va. 172, seem to need explanation or qualification, and it is doubtless these 
from which the court, in the principal case, wishes to express its dissent, but in 
the main, upon the facts of that case as the court viewed them, we do not understand 
that any different rule is now laid down in the principal case. The dispute in 
that case arose over the removal of a line fence. It was conceded that the fence 
was built by the prisoner, and was his property. The fence had been removed to 
the prisoner's land at the time of the difficulty. Whether the combat took place 
on the side of the prisoner or of the deceased does not clearly appear, but in the 
view taken of the evidence by the court, the prisoner was not the aggressor, and 
did not bring on the difficulty. If he was on his own land, in the lawful discharge 
of his own business, he was not bound to retreat. If otherwise engaged he should 
have retreated as far as he safely could, and this he did. The view of the evidence 
taken by the court was that the deceased made an assault upon the accused with a 
knife, "and struck the accused, cutting his pants and drawers about the waist-band, 
and cutting his left arm between the elbow and shoulder. And the accused re- 
treating from the time the knife was first drawn until he was down to a fence, when he 
raised up his left hand to ward off another blow of said Butherford, and caught 
said blow with his arm and hand raised, between the thumb and first finger, and 
at this time the accused had drawn his pistol, raised it and fired." If these were 
the facts it seems clear to us that the accused was entitled to acquittal on the 
ground of self-defence, either justifiable or excusable. As stated above, we do not 
understand the court, in the principal case, to dissent from this view of the mat- 
ter, but rather from some of the discussion of the opinion. The doctrine an- 
nounced and the cases cited in the principal case clearly show that the court 
recognizes the doctrine of excusable self-defence to be as hereinbefore stated, and 
hence the conclusion drawn as to the court's criticism of Hash's Case. 
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Had there been evidence to support the doctrine of excusable self-defence, then 
it seems to us that the objection to instruction 9 pointed out in the opinion, would 
have been good. But there was no such evidence. To tell a jury that " a prisoner 
cannot justify the killing of the deceased by a plea of necessity, unless he was 
without fault in bringing that necessity upon himself," would be misleading if 
there was evidence tending to show excusable homicide in self-defence. Few juries will 
notice the distinction between "justify" and " excuse" unless their attention is 
called to it, and where the evidence warrants it, the court should point out the dis- 
tinction by proper instructions upon the law of the subject. In the principal case, 
however, there was no evidence tending to show excusable homicide in self-defence, 
and hence no propriety of instructing on the subject. As we understand the 
principal case it does not announce a different doctrine of excusable homicide in self- 
defence from that hereinbefore stated, nor in anywise qualify its decision in Jackson's 
Case, 96 Va. 107. M. P. Burks. 



Kelly and Others v. Hamblen and Others.* 
Supreme Court of Appeals : At Wytheville. 
June 28, 1900. 
Absent: Biely, J. 

1. B.ES Judicata — Case in judgment — Demurrer to plea or answer. A decree or 

judgment concludes not only what is in fact adjudicated, but all question in 
issue, whether formally litigated or not. Every point decided, and, by neces- 
sary implication, every issue which must have been decided in order to sup- 
port the judgment or decree is concluded. In the case in judgment the 
parties were different, the land sought to be subjected was not the same, and 
the relief sought in this suit could not have been granted in the former suit 
in the condition in which it was when the decree sought to be set up as a bar 
was pronounced. 

Qumre : Does a demurrer lie to a plea or answer in chancery ? 

2. Chancery Pleading and Practice — Suit to enforce judgment — Second suit 

for same purpose. While a judgment may not be divided into different causes 
of action, yet a suit brought to enforce the lien thereof, prosecuted in good 
faith, though ineffectually, is not a bar to a subsequent suit by the same com- 
plainant against the same defendant to enforce satisfaction of the same judg- 
ment. Courts of equity, however, by their decrees for costs, will prevent 
the capricious or oppressive exercise of the right and protect litigants against 
unnecessary and vexatious litigation. 

3. Chancery Pleading and Practice — Exception to amwer — Effect. An ex- 

ception to the sufficiency of an answer is tantamount to an averment that the 
answer, if true, constitutes no defense to the complainant's demand. 

* Reported by M. P. Burks, State Reporter. 



